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Shughart Thomson & Kilroy, P.C.’s Telecommunications and New Technologies Practice Group has
substantial experience in regulatory and enforcement proceedings before the Federal Communications
Commission (“FCC”) and state regulatory agencies, and in litigation involving telecommunications matters in
the federal and state courts. We present below, for your information, various recent regulatory and court
rulings affecting the telecommunications industry. We are available to assist you in such matters.
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FCC VACATES ITS ORDER THAT CERTAIN BELL OPERATING COMPANIES’
DARK FIBER OFFERINGS CONSTITUTE COMMON CARRIER OFFERINGS
SUBJECT TO TARIFF AND LICENSING REQUIREMENTS

The Federal Communications Commission (“FCC”), in response to a 1994 Order from the
U.S. Court of Appeals for the D.C. Circuit in Southwestern Bell v. FCC, 19 F.3d 1475 (D.C. Cir.
1994) (“Dark Fiber Remand Order”), has determined that it does not have sufficient evidence to
conclude that, at the present time based on the record before the FCC, the Bell Operating Companies
(“BOCs”) are offering dark fiber on a common carrier basis, or that the FCC should require dark
fiber arrangements to be offered on a common carrier basis. Thus, the FCC has ruled that, on a
going-forward basis (from January 2008) it has no basis to conclude that the public interest requires
the BOCs to offer dark fiber on a common carrier basis. Dark fiber is optical fiber infrastructure that
is in place but is not being used.

This FCC decision puts an end to the FCC’s original decision issued in 1989 in Local
Exchange Carriers’ Individual Case Basis DS3 Service Offerings; GTE Telephone Operating
Company’s Revisions to Tariff, F.C.C. No. 1,4 F.C.C. Rec. 8634 (1989) (“ICB Order”), in which
the FCC found that BOCs had sufficient experience providing DS3 service to file general tariff rates
for such services. DS3 services are high speed digital communication services equivalent to 672
voice grade circuits. In the ICB Order, the FCC indicated its uncertainty, however, as to whether
dark fiber was subject to FCC’s regulation under Title II of the Communications Act of 1934 (the
“Act”). Thus, the FCC concluded in 1989 that the BOCs’ limited experience in offering dark fiber
on an individual case basis was not sufficient to allow the BOCs to develop dark fiber tariffs. Butin
1990 the FCC considered new evidence showing that the BOCs had sufficient experience providing
dark fiber, resulting in the FCC’s ICB Reconsideration Order, F.C.C. Rec. 4842 (1990). In that
Order the FCC required BOCs to amend their dark fiber ICBs and offer to tariff dark fiber as a
generally-available service at average rates. The FCC stated in its ICB Reconsideration Order that
the BOCs offerings of dark fiber on an individual case basis had demonstrated that the BOCs offered
dark fiber on a common carrier basis subject to Title IT of the Act. Subsequent to the FCC’s
Reconsideration Order, the BOCs requested that the FCC waive the tariff filing requirement for dark
fiber. The FCC denied this request. In 1993, the FCC found more explicitly that dark fiber clearly
fell within the Act’s definition of “wire communication.” This definition includes “all
instrumentalities, facilities, apparatus and services incidental” to the transmission of information
“between two or more points by means of electronic communications.” Southwestern Bell Tel. Co.,
etal., 8 F.C.C.Rec. 2589 (1993). On Southwestern Bell’s appeal, the D.C. Circuit issued the Dark
Fiber Remand Orde,r holding that the BOCs’ offer of dark fiber on an individual case basis did not,
in itself, adequately support the FCC’s findings that the BOCs were offering dark fiber on a
common-carrier basis subject to Title IT of the Act. The D.C. Circuit also concluded that the FCC
had not properly analyzed dark fiber offerings under common carrier law. Dark Fiber Remand
Order, 19 F.3d 1484. Accordingly, the D.C. Circuit suspended the FCC’s decisions requiring the
BOCs to file tariffs for dark fiber offerings, and remanded the issue to the FCC for its
reconsideration of the basis for its authority to regulate dark fiber services.
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