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Shughart Thomson & Kilroy, P.C.’s Telecommunications and New Technologies Practice Group has
substantial experience in regulatory and enforcement proceedings before the Federal Communications
Commission (“FCC™) and state regulatory agencies, and in litigation involving telecommunications matters in
the federal and state courts. We present below, for your information, various recent regulatory and court
rulings affecting the telecommunications industry. We are available to assist you in such matters,
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D.C. CIRCUIT ISSUES WRIT OF MANDAMUS TO THE FCC

On July 8, 2008, the D.C. Circuit issued a Writ of Mandamus to the FCC for its failure to
articulate a wvalid justification for its rules governing inter-carrier compensation for
telecommunications traffic bound for Internet Service Providers (“ISPs”) (In Re: Core
Communications, Inc.). Under the decision, the FCC must respond to the Court’s remand order in
WorldCom, Inc. v. FCC, 238 F.3d 429 (2002), in which the D.C. Circuit reviewed and remanded to
the FCC its ISP Remand Order, which the FCC had issued in 2001. Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP
Bound Traffic, 16 FCC Rec. 9151, 9152 (2001). In the ISP Remand Order, the FCC had concluded
that ISP bound calls constituted interstate traffic, subject to the FCC’s jurisdiction under Section 201
of the Communications Act. The FCC’s ISP Remand Order stemmed from an FCC ruling in 1996 in
which the FCC construed the words “reciprocal compensation arrangements” in Section 251(b)(5) of
the Communications Act to apply only to traffic that originates and terminates within a local area.
See Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 11
FCC Rec. 15499, 16013 (1996).

Section 251(b)(5) states:

(b) Obligations Of All Local Exchange Carriers—each local
exchange carrier has the following duties:

(5) Reciprocal Compensation—the duty to establish reciprocal
compensation arrangements for the transport and termination of
telecommunications.

Three years later, in 1999, the FCC issued a declaratory ruling in Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996, Inter-Carrier Compensation for
ISP-bound Traffic, 14 FCC Rec. 3689, finding that dial up calls to an ISP for connection to the
Internet are non-local and, thus, the reciprocal competition provisions in Section 251(b)(5) of the
Act were inapplicable.

The background to this issue is helpful to understand the D.C. Circuit’s issuance of the
Mandamus writ. Before high speed broadband connection, such as cable modem and digital
subscriber line (“DSL”) service, became widely available, consumers generally gained access to the
Internet through dial-up connections provided by local telephone companies. Under the dial-up
method, a consumer uses a line provided by a local exchange carrier (“LEC”), usually an incumbent
LEC like Verizon, Qwest, or AT&T, to dial the local telephone number of an ISP, which then
connects the call to the Internet. Typically, the ISP does not subscribe to the incumbent LEC
(“ILEC”), but instead subscribes to another LEC, that is, a competitive local exchange carrier
(“CLEC”) that interconnects with the [ILEC. Therefore, a consumer who dials-up to the Internet
often obligates an originating ILEC to transfer the call to a CLEC, which then delivers the call to the
ISP. Core Communications, Inc. (“Core”), the petitioner that sought the Mandamus writ, is a CLEC.
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How a dial-up call is paid for is the root of Core’s dispute with the FCC. As stated above,
Section 251(b)(5) of the Act requires local exchange carriers to establish reciprocal compensation
arrangements for the transport and termination of telecommunications. Under a reciprocal
compensation arrangement, when a customer of Carrier A makes a local call to a customer of Carrier
B and Carrier B uses its facilities to connect or terminate that call to its own customer, the
originating Carrier A is ordinarily required to compensate the terminating Carrier B for the use of
Carrier B’s facilities.

If ISP bound traffic were governed by Section 251(b)(5), reciprocal compensation
arrangements would be required for the ILEC to the CLEC handoff described above, and an ILEC
would be required to compensate the CLEC, like Core, for competing its customer’s calls to the ISP.
The FCC ruled, however, in 1996 that the phrase “reciprocal compensation arrangements” applied
only to traffic that originates and terminates within a local area. Holding to this ruling, in 1999 the
FCC concluded that dial-up calls to a ISP for connection to the Internet are non-local, so that
Section 251(b)(5) is not applicable. Thus, the FCC concluded that ISP bound calls constitute
interstate traffic, subject to FCC’s jurisdiction under Section 201 of the Act. Section 201 provides
that every common carrier that has engaged in interstate or foreign communications by wire or radio
has a duty to furnish such communication services upon reasonable request. Furthermore, the carrier
must provide service in accordance with the orders of the FCC, where the FCC finds that it is
necessary or desirable in the public interest to (1) establish physical connections with other carriers;
(2) establish through routes and charges applicable to those connections and the division of such
charges; and (3) provide facilities and regulations for operating such through routes.

In March 2000, the D.C. Circuit held that the FCC had not adequately explained the basis for
its determination that ISP bound traffic is non-local and was subject to Section 201. See Bell
Atlantic Telephone Co. v. FCC,251 F.3 1,7-8 (D.C. Cir. 2000) (“Bell Atlantic”). The D.C. Circuit
thus remanded the FCC’s ruling that dial-up calls to an ISP for connection to the Internet are non-
local, and that Section 251(b)(5) was not applicable to these calls.

In 2001 the FCC responded to the Court’s decision in Bell Atlantic with the ISP Remand
Order. As stated above, the ISP Remand Ovrder held that ISP bound calls constitute interstate traffic,
and are thus subject to the FCC’s jurisdiction under Section 201 of the Act. As a result, the FCC
concluded that calls delivered to ISPs were not subject to the reciprocal compensation arrangements
set forth in Section 251(b)(5) of the Act. The FCC based this conclusion not on a determination that
ISP bound calls were non-local as it had in 1996, but instead determined that they were excluded
from reciprocal compensation under Section 251(b)(5) of the Act.

Section 251(g) provides, in substance, that each local exchange carrier, to the extent that it
provides wireline services, must provide exchange access, information access and exchange access
for such access to inter-exchange carriers and information service providers, in accordance with the
same equal access and non-discriminatory inter-connection restrictions and obligations, including
receipt of compensation, that applied to the carrier under any court order, consent decree or
regulation, order or policy of the FCC in effect just prior to the date of enactment of the
Telecommunications Act of 1996, until such restrictions and obligations were explicitly superseded
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