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Shughart Thomson & Kilroy, P.C."s Telecommunications and New Technologies Practice Group has
substantial experience in regulatory and enforcement proceedings before the Federal Communications
Commission (“FCC") and state regulatory agencies, and in litigation involving telecommunications matters in
the federal and state courts. We present below, for your information, various recent regulatory and court
rulings affecting the telecommunications industry. We are available to assist you in such matters,
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U.S. COURT OF APPEALS FOR THE NINTH CIRCUIT REFERS THE
QUESTION OF WHETHER A VoIP PROVIDER QUALIFIES AS A
TELECOMMUNICATIONS CARRIER OR IS OTHERWISE SUBJECT TO
SECTION 258(A) OF THE TELECOMMUNICATIONS ACT TO FCC

In Clark v. Time Warner Cable, the U.S. Court of Appeals for the Ninth Circuit (on April 30,
2008), under the doctrine of primary jurisdiction, referred to the FCC the question of whether a
Voice over Internet Protocol (“VoIP”) provider qualifies as a “telecommunications carrier” or is
otherwise subject to Section 258(a) of the Communications Act, 47 U.S.C. § 258(a) (the “Act”).
Section 258(a) prohibits “slamming,” a practice in which a telecommunications carrier switches a
consumer’s telephone service without the consumer’s consent.

The issue in the case is Time Warner Cable’s “digital” phone service, a bundle of local and
local distance calling services that uses VoIP technology. As you may know, VoIP uses the Internet
to transmit telephone signals rather than the traditional public switch telephone network (“PSTN”).
VolIP has the capacity to transmit voice and data streams simultaneously; PSTN connections only
have the capacity to transmit one signal at a time.

- Ms. Clark maintained two separate PSTN phone lines in her home, one serviced by Vonage,
the other serviced by Verizon. In February 2007, Ms. Clark received a telephone call from Time
Warner Cable (“TWC”) soliciting her to switch her two lines to TWC’s digital phone package. Ms.
Clark was initially interested and spoke with two TWC salespersons, but at the conclusion of her
discussion informed the sales representatives she was not interested in TWC’s digital phone service.
TWC apparently misunderstood Ms. Clark’s statement, disconnected her Vonage and Verizon
telephone services and dispatched a technician to her home to install a TWC cable line. When the
technician arrived at her home, Ms. Clark immediately informed the technician that she was not
interested in TWC’s service, and she had not authorized the switch. The technician then advised Ms.
Clark to contact TWC to resolve the problem. Ms. Clark then made multiple calls to TWC which
promised to promptly restore both her Vonage and Verizon services. But TWC did not do so.
Ultimately, Ms. Clark was without telephone service for eight days, before only one of her telephone
lines was reconnected.

Ms. Clark then filed a complaint against TWC in the U.S. District Court for the Central
District of California, on behalf of herself and those similarly situated, alleging that TWC violated
Section 258(a) of the Act. Ms. Clark also alleged various state law violations.

Upon TWC’s motion, the District Court dismissed Clark’s complaint, noting that Section 258
of the Act applies only to “telecommunications carriers,” and that the FCC had not decided the
question of whether a VolP provider meets this definition. Thus, the District Court referred Ms.
Clark’s Section 258(a) claim to the FCC to consider the matter in the first instance under the doctrine
of primary jurisdiction. The District Court also concluded that referral of Ms. Clark’s Section 258(a)
claim to the FCC warranted a dismissal without prejudice of the remaining claims. Alternatively, the
Court dismissed all of Ms. Clark’s claims for failure to state a claim upon which relief could be
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granted under Federal Rule of Civil Procedure 12(b)(6). Ms. Clark then appealed the District
Court’s decision to the Ninth Circuit.

The Ninth Circuit recognized that the FCC has a pending proceeding, In re L.P. Enabled
Services, 19 FCC Rcd. 4863 (2004), in which the FCC has posed two specific questions for public
comment, both relevant to Clark’s Section 258(a) claim against TWC. First, the FCC solicited
comments on whether VoIP services should be classified as “telecommunications services,” as that
term is defined in Section 153(46) of the Act, or “information services”, which is defined in
Section 153 of the Act. Second, the FCC solicited comments on whether Section 258(a)’s anti-
slamming provision should apply to VoIP providers regardless of the statutory classification. This
latter request for comment is significant because Section 258(a) only applies to “telecommunication
carriers.” If the FCC determines that Section 258 applies to VoIP providers, it would probably fall
under its ancillary jurisdiction, which allows the FCC to extend requirements the Act imposes on
“telecommunication carriers” to “information service providers” (See 19. F.C.C.R. at 4881, { 27).

The District Court found that Clark’s Section 258(a) claim against TWC could not be
resolved without first establishing whether Section 258(a) applies to VoIP providers. The Court
recognized that this question fell within the FCC’s rulemaking authority, and recognized that its own
decision could jeopardize uniform administration of the FCC’s regulatory scheme. Accordingly, the
District Court invoked the doctrine of primary jurisdiction to refer Clark’s claim to the FCC.

The Ninth Circuit upheld this decision, finding that the doctrine of primary jurisdiction
applies because there is a need to resolve an issue that has been placed by Congress within the
jurisdiction of the FCC. The Act subjects the telecommunications industry to comprehensive
regulatory authority, which requires expertise and uniformity in administration. The Ninth Circuit
held that Congress had specifically delegated responsibility to the FCC to define slamming
violations, and the question raised by Ms. Clark’s complaint, whether a VoIP provider qualifies as a
telecommunications carrier or is otherwise subject to Section 258(a), fell squarely within Congress’
delegation of the responsibility to the FCC to define slamming.

The Ninth Circuit also upheld the District Court’s decision with respect to dismissal of
Clark’s remaining claims, pointing out that the District Court did not abuse its discretion in
dismissing the claims without prejudice.

The District Court did not place any time limit on its referral of Ms. Clark’s Section 285(a)
claim to the FCC. Instead, the Court left it to Ms. Clark to specifically file her claim to the FCC
under its complaint process.

If you have any questions about the Ninth Circuit’s decision in Clark v. Time Warner Cable,
please let us know.
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