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Shughart Thomson & Kilroy, P.C.’s Telecommunications and New Technologies Practice Group has
substantial experience in regulatory and enforcement proceedings before the Federal Communications
Commission (“FCC”) and state regulatory agencies, and in litigation involving telecommunications matters in
the federal and state courts. We present below, for your information, various recent regulatory and court
rulings affecting the telecommunications industry. We are available to assist you in such matters.
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COLORADO COURT OF APPEALS REVERSES LOWER COURT’S RULING
THAT A TELEPHONE NUMBER USED FOR BOTH PERSONAL AND BUSINESS PURPOSES
IS NOT COVERED BY THE TELEPHONE CONSUMER
PROTECTION ACT OR THE COLORADO NO-CALL LIST ACT

In Holcomb v. Steven D. Smith, Inc., the Colorado Court of Appeals reversed and remanded
Holcomb’s case to a Colorado District Court which had ruled that Holcomb’s residential service telephone
number that was used for both personal and business purposes is not covered by the Telephone Consumer
Protection Act (“TCPA”) or the Colorado No-Call List Act (“No-Call Act”).

In rendering this ruling, the Court overturned the District Court’s summary judgment in favor of
defendants Steven D. Smith, et al., who argued that a residential telephone service number that had been
registered under the No-Call Act but which is also used for business purposes is not covered by the TCPA or
the No-Call Act. In this case, Holcomb registered his home telephone number on the No-Call Act in 2003,
but also used the telephone number as a residential number and published it as a business number in
advertisements. Defendants, without Holcomb’s consent, called his telephone number for purposes of
telemarketing. Thereafter, Holcomb filed suit under the TCPA and the No-Call Act, claiming damages. The
District Court granted partial summary judgment for the defendants — noting that if used for both personal and
business purposes is not covered by the TCPA or the No-Call Act. The Court noted that if Holcomb had not
published his telephone number as a business number, the ruling might have been different.

The Colorado Court of Appeals, while noting that the Colorado Supreme Court will review the issues
raised in this case, in another case, decided that the No-Call Act’s language is clear and unambiguous, and
that if a person subscribes to a residential telephone service and has registered the number with the Colorado
No-Call List, that telephone number is protected from receiving telephone solicitations. The Court of Appeals
stated that the No-Call Act contains no exceptions or qualifying language whereby a residential subscriber
home telephone number loses the protection of the No-Call Act if that telephone number is also used for
business purposes or published as a contact telephone number for a persons business. The Court of Appeals
also held that the No-Call Act does not provide that using a residential home telephone number for business
purposes transforms the telephone number classification from a residential listing to a business listing.
Rather, the No-Call Act clearly provides that if a person registers a residential subscriber home telephone
number on the No-Call List, that number is per se protected under the No-Call Act.

Until the Colorado Supreme Court rules otherwise, this Court of Appeals ruling stands in Colorado.
Telephone marketers should check the No-Call List laws in the states where they telemarket, and particularly
Colorado, to determine whether the language of those state laws reflect the intent on the part of the
Legislature in those states to protect a residential subscriber without inquiry into how the home telephone is
being used.

If you have any questions about this ruling or its impact, please give us a call.

® * * & * *

FCC APPROVES NEW LONG DISTANCE RULES GOVERNING
THE PROVISION OF IN-REGION LONG DISTANCE SERVICES
BY THE BELL OPERATING COMPANIES

The Federal Communications Commission (“FCC”) has adopted new rules which govern the
provision of in-region long distance services by the Bell Operating Companies (“BOCs”) and their
independent local exchange carrier affiliates. The old rules had a requirement that the BOCs separate their
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local telephone long distance operations, which is contrary to the current market environment where local
long distance services are marketed and rendered on a bundled basis.

The new rules do not require separation, but require the BOCs to carry out their commitment to offer
special rate plans for three years to end users who make relatively few long distance calls. The BOCs also
committed to provide end users to bundled rate local/long distance plans adequate information regarding their
monthly usage in order to ensure that such end users can make more informed choices concerning their
options for making long distance calls. The FCC incorporated these BOCs commitments in the new rules.
We will report on the Order in a later newsletter.

The FCC has not yet made public its Order adopting these new rules but is expected to do so within
the next several weeks.

If you have any questions about these new rules or their impact, please let us know.

FCC ISSUES ORDER ON ENHANCED 911, PHASE II RULES
FOR WIRELESS CARRIERS

The FCC has adopted a Report and Order on September 11, 2007, which clarifies that wireless
carriers must meet the enhanced 911, Phase II (“E91 1-Phase II”’) location accuracy requirements at the Public
Safety Answering Point (“PSAP”) service area level. The Order requires carriers to meet interim, annual
benchmarks over the next five years in order to ensure that that they achieve PSAP-level compliance no later
than September 11, 2012.

The FCC has established the following interim requirements for wireless carriers to meet E911- Phase
II location accuracy requirements at the PSAP level. Wireless carriers must:

e Fulfill the FCC’s location accuracy requirements within each economic area in which
that carrier operates by September 11, 2008;

o Satisfy the location accuracy requirements within each metropolitan statistical area
and rural service area that the carrier serves;

e Demonstrate significant progress towards compliance at the PSAP level, including
achieving this requirement within at least 75% of the PSAP the carriers service, by
September 11, 2010; and

e Achieving full compliance with the PSAP-level location accuracy requirements by
September 11, 2012.

Wireless carriers must also account for only those PSAPs in the service area that are capable of
receiving E911-Phase II location data.

If you would like more information about this FCC Order, please give us a call.
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